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Communications
infrastructure regulation
and the distribution

of control over content

Yochai Benkler

The technological, organizational, and market convergence of the two
central models of remote communications in the past century—broadcast
and switched point-to-point telephony—have led to a regulatory reshufil-
ing.! One question that must be addressed in this transition is the role
democratic values should play in shaping the new regulatory environment,
and how these values should be incorporated into the emerging regulatory
regime. In traditional telecommunications regulation, the democratic
impetus found its primary expression in the effort to provide universal
access to a minimal level of communications services. In traditional
broadcast regulation, democratic values were pursued through the imposi-
tion of content regulation aimed at assuring that broadcast provide the
diverse information necessary for an informed citizenry.” Neither universal
service-type regulation nor public trustee/public service regulation have
traditionally been imposed on the quintessential means of democratic
expression, newspapers.

The challenge posed by convergence for policy makers concerned with
serving democratic values is how to take these values into consideration in
context of the transformation of communications infrastructure law. The
cross-subsidization under girding universal service is difficult to sustain in
the face of growing competition. Transposition of the intensive content
regulation typical of broadcast to the Internet or a future broadband
network raises significant concerns of governmental overreaching.® The
question is what alternative approach might regulators take to incorpor-
ate democratic values into their regulatory choices concerning commun-
ications infrastructure regulation. This paper suggests that the most
important social effects of communications regulation are to be found in
the impact it exerts on the distribution of control over the flow of
information in a society, and in the way in which that distribution affects
individual autonomy and political discourse. The core claim is that com-
munications infrastructure regulation should be focused on accentuating
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'See Blackman, C., Convergence between
telecommunications and other media: how
should regulation adapt? Telecommunica-
tions Policy, 1998, 22 (3), 163—-170; Town-
send, D., The changing role of govern-
ment in an era of telecommunications de-
regulation, Briefing Report on Regulatory
Implications of Telecommunications Con-
vergence, Geneva, 1997. The National
Information Infrastructure Agenda for
Action, US Department of Commerce,
Washington, DC, 1993.

%In the United States, this approach found
its most prominent expression in the fair-
ness doctrine endorsed in Aed Lion Broad-
casting Co. v. FCC, 395 US 367 (1968),
and later abandoned by the FCC in 1985
Fairness Doctrine Report 102 F.C.C.2d
145. In Europe, the operative concept of
public service has focused regulation on
assuring that broadcast provide the diverse
information necessary for the development
of informed personal and public opinion.
For example, the Television Ii/ case of the
German Constitutional Court. 57 BVerfGE
295 (1981).

3See De Sola Pool, |, Technologies of
Freedom. Harvard University Press, Cam-
bridge, MA, 1984. The United States Su-
preme Court recently adopted this position
when it invalidated the Communications
Decency Act of 1996, Reno v. ACLU, No.
96-511 (26 June 1997).

“The fountainhead of the literature on the
political economy of communications is the
work of Canadian economist Harold Innis.
Innis, H., The Bias of Communications.
University of Toronto Press, Toronto, 1951;
Innis, H., Empire and Communication.
Clarendon Press, Oxford, 1950. For an ex-
cellent brief description of Innis’s work, see
Carey, J., Communications and Culture.
New York, 1989, pp 142-169. Some de-
tailed studies have offered insights into the
process by which a technological shift
interacts with institutional choices and
organizational arrangements to effect the
pattern of communications in society. Eisen-
stein, E. The Printing Press as an Agent
of Change. Cambridge University Press,
Cambridge, 1979; Barnouw, E., A Tower in
Babef, Oxford University Press, New York,
1966; Beniger, J., The Control Revolution,
Harvard University Press, Cambridge, MA,
1986. Others working in this tradition since
Innis, most notably Innis’s student Marshall
McLuhan, have evolved in the direction of
what has been termed ‘medium theory’,
which focuses more on the inherent
biases of the technology, and less on the
social institutions for its deployment. Meyro-
witz, J., Medium theory. In Communica-
tions Theory Today, ed. D. Crowely and
D. Mitchell. Standard University Press,
Standford, CA, 1994, pp 51--52. The ap-
proach in this paper follows the former of
the two strands spawned by Innis’s work.

*The term ‘institutional economics’ is am-
biguous, in that it refers to both ‘old’ and
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those attributes of digital information technology that make it a potential
vehicle for achieving a broad distribution of access to, and participation in,
the social processes of knowledge production. The objects of this paper are
therefore (1) to outline how it is that power over knowledge is distributed
by communications regulation; (2) to suggest that regulators prefer regula-
tory alternatives that tend to encourage technical and organizational
diffusion of communicative functions in society over alternatives that tend
to encourage centralization of the production, processing, storage, and
transmission of information; and (3) to alert regulators and the publics
affected by their regulations to the implications of decisions that are too
often perceived as technical and boring, rather than intensely political and
crucial to the democratic life of the societies that make them.

Theoretical framework

Communications technology, law, and the distribution of
control over knowledge

The confluence of three lines of theoretical writing: the political economy
of communications,” institutional economics,’ and the economics of path
dependency,” suggests a feedback effect among technology, institutional
framework, and organizational adaptations, that produces a historically
contingent, but robust, distribution of power over the knowledge environ-
ment of a society. Different societies, introducing the same technology at
different times and within different institutional parameters, are likely to
experience different social distributions of the capacity to affect informa-
tion flows.

The technologies a society uses to produce, process, store, and commun-
icate information affect the pattern of information flow in that society.
While technological attributes do not determine patterns of communica-
tion, there are patterns that are more easily attainable with one technology
or another. In this sense, it could be said that communications technolo-
gies have ‘biases’ that aflect the patterns in which societies that utilize
those technologies interact with and around information and knowledge.
Script recorded on parchment codex, for example, is biased towards high
concentration of information storage and reproduction and a close tie
between reproduction and the production, processing, and communica-
tion of the knowledge stored. These biases contributed to a relatively
conservative (conservationist) approach to knowledge, centralized in the
hands of copyists;” hence. the monastic knowledge monopoly. Print on
paper has different biases. Its primary advantage over parchment-based
manuscript was its capacity to produce relatively large numbers of consis-
tent copies in a relatively light medium. These attributes are closely linked
to the displacement of the monastic knowledge monopoly by the social
practices of authorship and personal comparative study, the concept of
originality, and the spread of vernacular literacy.”

Technological biases interact with social patterns for using a communica-
tions technology, one of whose determinants are the formal institutional
constraints on how the technology is used—the laws regulating that use.
The availability of small printed volumes, for example, made possible the
spread of literacy and the standardization of the vernacular through wide-
spread reading of identical texts,” but the timing and geographic pattern of
the spread of literacy implies that legal and religious rules supporting
vernacular Bible-reading were a significant element in this development.'
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‘new’ institutional economics. Old institu-
tional economics refers to a loose clustering
of scholarship rooted in the work of John
R. Commons and Thorstein Veblen, which
rejects the neoclassical assumptions of
exogenous preferences and technology,
and hence the possibility of unique equilib-
ria, as opposed to the possibility of multiple
equilibria, each of which can be stable
given a set of institutional constraints. This
rejection leads scholars in the old institu-
tionalist vein to a broad range of studies
into how institutions get determined, and
how that determination affects the pattern
of distribution of preferences and choice
sets, and, hence, equilibrium allocations.
A focus of the old institutional economics
that is particularly pertinent to the analysis
offered here is the focus on how legal rules
distribute the capacity to control outcomes
of transactions, and hence distribute free-
dom and the capacity to exert mutual co-
ercion among actors in society. Commons,
J. R., Institutional Economics. American
Economic Review, 1931, 21, 648-657.
Within this tradition, a particularly valuable
conceptualization of the relationship be-
tween legal institutions for economic ex-
change and the distribution of power/free-
dom in society was developed by Robert
Lee Hale, Hale, R., Coercion and distribu-
tion in a supposedly non-coercive state,
Political Science Quarterly, 1923, 38,
470-479; Samuels, W. J., The economy as
a system of power and its legal bases: the
legal economics of Robert Lee Hale, Uni-
versity Miami Law Review, 1973, 27, 261.
The new institutional economics refers to
an equally loose association of scholars,
who challenge neoclassical economics
largely from a more sympathetic stance,
but are nevertheless concerned to describe
economic progress from the perspective of
the reality of imperfect markets or imper-
fectly rational actors. These scholars usu-
ally focus on some, though not all, of the
challenges posed by transaction costs, pol-
itical economy and public choice, quantitat-
ive economic history, and the role of path
dependence or of behavioral limitations on
rationality. Drobak, J. N. and Nye, J. V. C.,
The Frontiers of the New Institutional
Economics. Academic Press, San Diego,
1997, pp xv-xx. The present paper draws
heavily on the more recent work of Dou-
glass North, one of the central figures of
new institutional economics, in which he
develops a framework for positive or de-
scriptive institutional analysis that inte-
grates all of these challenges to neoclassi-
cal economics, and hence forms what
seems to be the closest bridge between the
analytic power of the new, and the full-
ness and political clairvoyance of the old
institutional economics. North, D., /nstitu-
tions, Institutional Change, and Economic
Performance. Cambridge University Press,
Cambridge, 1990.
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Law affects social patterns of behavior through the viscous medium of
adaptations that organizations and individuals make to the institutional
framework that applies to them." The social consequences of a law that
affects use of a communications technology are therefore not to be found
in tags such as ‘infrastructure regulation’ or ‘content regulation’. Rather, to
determine those consequences it is necessary to identify the direction and
amplitude of the impact of the rule on the social patterns for use of the
technology. When, beginning in 1922, the US Department of Commerce
allocated clear channels to broadcasters who used high-powered transmit-
ters (infrastructure rule) and did not program by playing phonograph
records (content regulation), for example, the two components of the
policy worked in tandem to favor the development of networked commer-
cial broadcasters at the expense of stations operated by educational and
religious organizations.'* These networks, in turn, came to occupy a cen-
tral role in producing public perceptions of the world whose communicat-
ive environment they dominated.

Through a reflexive relationship with the institutional framework to
which they respond, individual and organizational adaptations entrench
incumbent social relations and the institutional arrangements that facilit-
ate them. There is, in other words, a phenomenon of institutional and
adaptive lock-in, whereby an incumbent institutional framework resists
changes made possible by technological shifts, and organizations operat-
ing within a model developed with an old technology will attempt to
interpret and fit the new technology into the old patterns of use.!’* In
response to technological and institutional constraints, including law,
organizations and individuals develop a way of doing things within these
constraints. The constancy and predictability of this ‘way of doing things’
is valuable to everyone who similarly adapts to the framework, because it
facilitates coordination among actors whose behavior is thereby made
more predictable. The more people adhere to this way of doing things, the
more valuable it is to all those who so behave. In this sense, an institu-
tional framework and organizational adaptations to it can be said to have
network effects."* Furthermore, institutional frameworks involve signifi-
cant learning effects. Once individuals and organizations have expended
time and resources to optimize their behavior given a set of rules, they are
well tailored to fit the existing institutional framework. A shift entails new
learning costs. Finally, perceptions of what is efficient or desirable are
shaped over time to reduce the perceived opportunity cost of the stable
condition in which a society exists. As an institutional framework persists
over time, people who live in it develop better justifications for its con-
tinuation, and filter out information whose assimilation could require the
expenditure of resources on institutional transformation and involve the
risk of uncertain patterns of redistribution."”

The persistence of social behavioral patterns has a feedback effect on the
path of technological development. Organizations invest in technology
that has the highest value within a given pattern of use. The pattern is then
reinforced by the availability of the technology to facilitate it. The path of
development of high definition TV, and the insistence (in the face of
digitization) of Congress and the FCC on replicating the traditional NTSC
broadcast environment in digital TV, is a quintessential instance of this
effect.

The result is a positive feedback mechanism whereby technology, insti-
tutional framework, and organizational adaptation reflexively reinforce
each other’s development. Combined, these factors produce a historically
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SPath dependence explains economic out-
comes, under certain ubiquitous condi
tions, as products of historically contingent
processes. A classic source for under-
standing economic performance in path-
dependent terms rather than as the neces-
sary outcome of economic logic is Piore, M.
and Sable, C., The Second Industrial Di-
vide: Possibilities of Prosperity. Basic
Books, New York, 1984. The historical in-
sight of path dependency offered by Piore
and Sable was formalized, primarily in con-
text of technological development, by W.
Brian Arthur and David Paul. Paul, D., Un-
derstanding the economics of QWERTY:
the necessity of history. In Economic His-
tory and the Modern Economist, ed. W. N.
Parker. Basil Blackwell, Oxford, New York,
1986; Arthur, W. B., Competing technolo-
gies, increasing returns, and lock-in by his-
torical events. The Economic Journal,
1989, 99, 116.

’See Innis, op. cit. Ref. 4; Eisenstein, op.
cit. Ref. 4; MclLuhan, M., The Gutenberg
Galaxy, the Making of Typographic Man.
University of Toronto Press, Toronto, 1962.
®Eisenstein, op. cit. Ref. 4, McLuhan, op.
cit Ref. 7; Innis, op. cit. Ref. 4.
*McLuhan, op. cit. Ref. 7.

YEisenstein, op. cit. Ref. 4.

" North op. cit. Ref. 5.

2Barnouw, op. cit. Ref. 4; Archer, G, His-
fory of Radio to 1926. The American
Historical Society, New York, 1938.

*The attributes of institutional lock-in are
similar in some respects to the attributes of
technological lock-in. North, op. cit. Ref. 5.
Arthur, op. cit. Ref. 6. Paul, op. cit. Ref. 6.
“For a comprehensive discussion of net-
work externalities, see Economides, N.,
The economics of networks. International
Journal of Industrial Organization, 1996,
14, 673-699.
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Figure 1. Communicative functions
in a communications channel.
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contingent pattern of information flow in society, which, once set,
acquires a robustness to change through familiar mechanisms of path
dependent development.'® These factors determine, for a given society, on
a given path, who can produce information, and who may or must
consume, what type of information, under what conditions, and to what
effect.

Institutional constraints, organizational adaptation,
and communications models

Through the process described in the preceding section, laws regu-
lating communications affect the distribution of functions involved in
the production and exchange of human communications. Organizations
and individuals operating in a given institutional framework adapt
their behavior—their investments of time, money, thought, action—to
assume different clusters of these functions, based on their perceived utility
given the conditions created by the institutional framework. The pattern
of distribution of these functions will, in turn, affect the distribution
of power over the information environment in which these actors
operate.

Figure 1 represents a simplified model of the communications functions
comprising one channel of communications connecting two individuals.'”
Assume that each individual is situated at the center of a web of such
channels, that the strands of the web connect to others, and that each
individual is sometimes at the production end and sometimes at the
reception end. The communicative environment of a society is the ag-
gregation of all these individual webs." Institutional (including legal)
constraints on communication and organizational adaptations to these
constraints affect who fulfills which of the functions involved in the
communications process, and hence the location of control over the
various communicative functions that make up a channel. Figures 2-4
describe three different communications models, each defined by how
these functions cluster into different organizational patterns.

- Noise/Signal Conversion Intelligence Production Message Production
T -~
O _ —_—
Collection Conceptual | | Medium choice
Stimuli <> | mapping | {form)
- O Relevance P : ‘ h f
! rocessing |, | Channel choice
%OW | filtration meaning
“ i X l Coding for
“ Accreditation Articutation medium
. and channel
* Perceived by sender Reception Transmission

" as stimutus (serial
+ monologues)
i

Transmission
medium
{form)

Filtration
Accredit-
ation

Recipient’s noise/
signal conversion

Intelligence
reproduction

! decoding
Comprehension
1 assimilation

Transmission
channel
{physical layer)
Reception
medium

Reply

{(if any)

Perceived by sender as reply through the channel (dia'logue)



Figure 2. Communicative functions
in a broadcast model.
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'*See North, op. cit. Ref. 5. It is rational for
organizations well adapted to an institu-
tional framework to invest in developing
perceptions of the existing institutions and
their alternatives that stabilize the existing
institutions, as long as the cost of produ-
cing these perceptions is lower than the
cost of an institutional transition (transition
cost plus value reallocated away from
the organization in the new framework)
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Figure 3. Communicative functions
in a telephony model.
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The broadcast model described in Figure 2 arises from a series of
regulatory and organizational choices that led to adoption of the roles of
producers and consumers of information in this model. The technological
state of radio in the third decade of this century created an advantage for
a model based on asymmetry between few broadcasters and many lis-
teners. The other alternatives for using radio communications at the time:
wireless telegraphy in a common carrier model and end-to-end low-power
transmitter-receivers on the amateur model, could not sustain a mass
market in radio equipment, since equipment capable of transmission was
expensive and controlled by a patent-based oligopoly. The broadcast
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